By August 1981, negotiations over the free
discharge capacity requirement reached an impasse,
and the parties were unable to agree on a plan
requirement governing the amount of air to be made
available to the auxiliary fans.  In a letter dated
August 21, 1981, MSHA revoked its approval of
Carbon County's plan dated August 25, 1980, and
stated that it would not approve Carbon County's
plan unless the plan contained the free discharge
capacity provision. After MSHA's revocation of
approval of Carbon County's plan, Carbon County
failed to submit a plan containing the provision
sought by MSHA and continued to operate the mine.
As a result, MSHA issued a citation and withdrawal
order to Carbon County, under sections 104 (a) and (b)
of the Mine Act, respectively, for operating without
an approved ventilation plan. The violation was
abated when MSHA approved, and Carbon County adopted,
a plan which contained the free discharge capacity
requirement. MSHA then sought a civil penalty for
the alleged violation.

On Page 407, the Zeigler court stated that the
ventilation plan "was not to be used to impose general require-
ments of a variety well suited to all or nearly all coal
mines, but rather to assure there is a comprehensive scheme
for realization of the statutory goals in the particular
instance of each mine." This is the language principally
relied on by respondent. As I understand respondent's
position, inasmuch as MSHA is following a guideline which
contains a requirement that is not a mandatory standard, it
must be following that guideline universally in apparent
violation of the language in the Zeigler opinion.  As to
the guidelines themselves MSHA has habitually instructed its
district offices and inspectors by the various Cook, and
Crawford memorandums as well as by the inspection manuals.
This Commission has never felt that it or the operators were
bound by such guidelines and many of them have been either
set aside or ignored by the Commission and its judges.  If
this case ever comes to trial I may decide that the guideline
in question is invalid and that the proper amount of air to
be supplied at the face must exceed the capacity of the
exhaust fan if the tubing fails at the worst possible place.
In all likelihood such a requirement would not be "suited to
all or nearly all coal mines" and would not contradict the
court's dicta.  In fact any quantity of air that I might
decide upon, unless I uphold the MSHA guideline in its
entirety, would probably not be a quantity of air suited to
all or nearly all mines.  But if on the other hand, I find,
as a matter of engineering fact, that in order to avoid re-
circulation as prohibited by a mandatory standard, it is
necessary to have the air at the face exceed the free
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